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TAXATION OF TRUSTS  

The taxation of trusts is in a state of flux since the High Court's decision in Bamford, the Federal Courts decision 
in Clark's case and the Assistant Treasurer's recent announcement that the Government intends to amend the 
law so that we can "enjoy more certainty" in relation to the taxation of trusts.  
  
Interestingly, the yet to be legislated changes will apply to this financial year. We have made a submission on the 
consultation paper released on 4 March 2011 and await with interest the draft legislation.  
 
In the mean time we believe it is critical that three aspects of all trusts are considered before the end of this 
financial year.  These are: 
 

1.    It is critical that trusts with capital gains have a definition of income.  If a trust has no normal income capital 
gains will undoubtedly be taxed in the trustee’s hands.  Even if the trust does have normal income there is a 
risk that capital gains will still be taxed in the trustee’s hands.  The only way to overcome this is to have an 
income definition. 

2.    It is critical to have an income streaming clause if income streaming is intended. 

3.   It is critical to have a clause permitting the splitting up the expenses between the different classes of 
income if that is intended. 

Given the uncertainty we believe income should be defined as taxable income less allowable deductions unless 
the trustee decides otherwise. 

 
 
 
 
 
 
 
 
 

 


