
 

Contacts 
Jim Main 
Brendan Cockerill 
 

 

www.jmalegal.com.au 
Call 1800 618 869 
 

 

  Cootamundra 
46 Cooper St  
Cootamundra          
NSW 2590 
T  02 6942 1655 
F  02 6942 3692 
 

 
  Canberra 

11/60 Marcus Clarke St 
Canberra 
ACT 2601 
T 02 6243 3610 
T 02 6243 4848 

 
Gundagai 
195 Sheridan St         
Gundagai 
NSW 2590 
T  02 6944 1755 
F  02 6944 1850 
 

 
  Sydney  

3 Spring St 
Sydney  
NSW 2000 
T 02 8249 4028 
T 02 8249 4872 

Liability limited by a scheme approved under the Professional Standards Legislation 
Disclaimer The information in this newsletter is general in nature and is not intended as legal advice. 

You should not do or fail to do anything in reliance on information in it.  We do not accept any responsibility for any loss that you suffer if you do. 

 
august 2011                                                                                                    a single layered exemption 
 
 
This article appeared in this month’s edition of the Law Society Journal (NSW). 
Craig and Joy come to see you about their succession planning.  They operate a farming business and have three 
children.  One of their children, Paige, works on the farm with her husband while the other, Jane, works off the 
farm. 

Craig and Joy moved off the farm a few years ago and now want to want to retire from the business and transfer all 
of the farm business assets and the land to Paige and her husband. 

The farm business is conducted by a partnership of Craig, Joy, Paige and her husband.  The farm itself is owned 
by an old family company established by Joy’s grandparents.  The shares in the company owning the land are all 
owned by a second company and the shares in the second company are all owned by a family trust.  Craig and Joy 
are the directors of both companies and are the trustees of the family trust.  Craig, Joy, Paige and Jane are the 
default beneficiaries of the family trust. 

Part of the reason Craig and Joy have decided to act now is that they have spoken to some of their friends and 
have heard that family farms can be transferred to children free of stamp duty.  Their accountant has also told them 
that no tax will be payable when the farm business and the land are transferred to Paige and her husband. 

You tell Craig and Joy that as the land is owned by one family structure (being two companies and a trust the only 
default beneficiaries of which are family members) the exemption will apply and you prepare the documents to 
transfer the interest in the partnership and the land and have them signed. 

The sting 

Stamp duty will be payable on the value of the farm. 

Section 274 of the Duties Act 1997 provides an exemption on the transfer of farming land in certain circumstances.  
Provided the required pre conditions are met, most of which are in s.274(3), transfers from family trusts to children 
and from family companies to children are usually exempt.   

Section 274(4) provides an extension to the general rule in relation to companies and effectively allows a transfer 
from a subsidiary company to a child to be exempt if a transfer from the parent company to the child would have 
been exempt. 

Section 274(5) makes it clear that only structures meeting the requirements of ss.(3) or (4) will be exempt. 

Unfortunately, s.274 does not apply to the transfer from the family company to Paige and her husband: the reason 
being that s.274 does not cover situations where there are three layers, two companies and one trust in this 
example, in the ownership structure. 

It is always important to review the requirements of s.274 closely in each particular circumstance before assuming 
a family farm transfer will be exempt from duty. 
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